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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND ORDER

On October 5, 2010, the American Federation of State, County and Municipal
Employees, Council 31 (Petitioner/AFSCME) filed a petition in Case No. S-RC-11-078 with the
State Panel of the Illinois Labor Relations Board (Board) pursuant to the Illinois Public Labor
Relations Act, 5 ILCS 315 (2010), as amended (Act), and the Rules and Regulations of the
Ilinois Labor Relations Board, 80 Ill. Admin. Code, Parts 1200 through 1240 (Rules). This
petition seeks to include the individuals in the title of Director at the Illinois Commerce
Commission (Director) in the existing RC-63 bargaining unit. The State of Illinois, Department
of Central Management Services, Illinois Commerce Commission (Employer/CMS) opposes the
petition, asserting that the petitioned-for positions are excluded from the Act’s coverage pursuant
to the exemptions for supervisory, managerial, and confidential employees. CMS further asserts
that, if the positions are covered by the Act, it is not appropriate to include the Directors in the
RC-63 bargaining unit.

A hearing was held by videoconference on June 27 and 28, 2011, before Administrative
Law Judge Eileen Bell in Chicago and Springfield, Illinois. At that time, all parties appeared and
were given a full opportunity to participate, adduce relevant evidence, examine witnesses, and
argue orally. Briefs were timely filed by both parties.

After full consideration of the parties’ stipulations, evidence, arguments, and briefs, and

upon the entire record of this case, [ recommend the following:



I. PRELIMINARY FINDINGS
The parties stipulate, and I find, that:

1. At all times material hereto, the Employer has been a public employer within the
meaning of Section 3(0) of the Act;

2. The Employer is subject to the jurisdiction of the State Panel of the Board pursuant to
Section 5(a-5) of the Act;

3. The Petitioner is a labor organization within the meaning of Section 3(i) of the Act;

4. There is no history of collective bargaining with respect to the petitioned-for positions;

5. The petitioned-for positions are exempt from Jurisdictions A, B, and C of the Personnel
Code, 20 ILCS 415, or are “non-code” positions, pursuant to Section 4c¢c(12) of the
Personnel Code;

6. The RC-63 bargaining unit includes both code and non-code positions; and

7. The positions of Director of Governmental Affairs, Director of Public Affairs, and
Director of Administrative Services at the Illinois Commerce Commission are excluded

from the Act’s coverage.

IL. ISSUES AND CONTENTIONS

The issues to be resolved are:

1. Whether the petitioned-for Director positions are excluded from the Act’s coverage
because:
a. They are managerial employees within the meaning of Section 3(j) of the Act;
b. They are supervisors within the meaning of Section 3(r) of the Act;
c. They are confidential employees within the meaning of Section 3(c) of the Act; or
d. They are “de jure managerial employees”; and
2. If the petitioned-for positions are not excluded from the Act’s coverage, whether it is
appropriate to include the positions in the existing RC-63 bargaining unit.
CMS argues that the petitioned-for positions are excluded from the Act’s coverage
because they are managerial employees, supervisors, and confidential employees. CMS also
argues that the positions are “de jure managerial employees” because the positions are exempt

from the decision of the Supreme Court in Rutan v. Republican Party of Illinois, 479 U.S. 62

(1990), and from the provisions of the Personnel Code. Finally, CMS asserts that, if the



petitioned-for positions are not excluded from the Act’s coverage, it is inappropriate to include
positions subject to these exemptions in the RC-63 bargaining unit.

AFSCME denies that petitioned-for positions are managerial employees, supervisors, or
confidential employees under the Act, and concludes that the Director positions are therefore
included in the Act’s coverage. AFSCME also argues that it is appropriate to include the

petitioned-for positions in the existing RC-63 bargaining unit.

III. FINDINGS OF FACT

1. Structure and Function of the Illinois Commerce Commission

The Illinois Commerce Commission (ICC/Commission) is a state agency created by the
General Assembly and headed by a 5-member board of Commissioners. The Commission’s
powers and responsibilities are set out in the Public Utilities Act, 220 ILCS 5. The agency has
regulatory authority over public utilities operating within the State, including
telecommunications, water, and electricity providers; sewerage disposal; and oil and gas
pipelines.

In order to perform its statutory duties, the Public Utilities Act instructs the Commission
to employ an Executive Director to run the ICC’s day-to-day operations. The Executive Director
in turn has the statutory authority to organize the ICC’s staff into such bureaus or sections as he
or she deems fit. The staff is currently divided into the Bureaus of External Affairs,
Transportation, Public Utilities, Administrative Law Judges, and Planning and Operations; the
Offices of General Counsel and Retail Market Development; and Homeland Security. Each
bureau is headed by a Chief, and is further divided into divisions headed by Directors. The
positions at issue in this matter are the Director of the Office of Retail Market Development; the
Director of Information Technology Services in the Bureau of Planning and Operations; the
Director of Consumer Services in the Bureau of External Affairs; and the Directors of the
Energy, Telecommunications, and Financial Analysis Divisions in the Bureau of Public Utilities.
The Director of Homeland Security is currently included in a bargaining unit.' The parties have
stipulated that the Directors of the Offices of Governmental Affairs and Public Affairs within the
Bureau of External Affairs and the Director of Administrative Services within the Bureau of

Planning and Operations are excluded from the Act’s coverage.

"ILRB Case No. S-RC-10-130.



2. Policies and Procedures of the Illinois Commerce Commission

The Commission performs its statutory duty of regulating public utilities by issuing
decisions in docketed cases. Once a case has been docketed, it is assigned to an Administrative
Law Judge (ALJ) who is responsible for reviewing testimony and documentary evidence,
holding a hearing, and issuing a proposed order in the matter. In these cases, the ICC’s technical
staff is responsible for preparing written testimony on issues related to their field of expertise.
This testimony becomes part of the record in the docketed case, and is reviewed by the ALJ
before issuing a proposed order. The Commission then has an opportunity to review the record
before entering its final order in a docketed case.

The Commission also uses this procedure to formulate its regulations. These cases
likewise require technical staff to prepare testimony and occasionally draft regulations that,
following approval by the Commission and the Joint Committee on Administrative Rules,
become new ICC rules.

Though the Commission has an Office of Governmental Affairs staffed with Legislative
Liaisons, Directors may also be called on to perform legislative duties due to their technical
expertise. This may include drafting position papers or testifying on behalf of the ICC before
legislative committees.

The Commission employs a Human Resources Manager, Leigh Ann Myers. Myers and
the other Human Resources staff are involved in a variety of supervisory tasks. Myers testified
that the ICC’s hiring procedure involves a panel made up of the immediate supervisor for the
position to be filled and a Human Resources representative. Testimony indicated that a third
person will typically sit on the panel as well. The panel is responsible for drafting hiring criteria
and interview questions, conducting interviews and scoring applicants, and compiling the scores
to determine which candidate to recommend. The agency’s Executive Director then has the
authority to approve the recommendation.

Directors are required to contact Human Resources whenever a disciplinary issue arises.
Myers and her staff consult with the Director to determine what discipline he or she would like
to impose, and then suggest discipline that is permissible under ICC policy and any applicable
collective bargaining agreements. Once a disciplinary action has been decided upon, it must be
approved by the Executive Director, Tim Anderson. Anderson testified that he has approved

every recommendation for discipline that he has received during his tenure as Executive



Director. Myers noted that the ICC’s Managers, who report to the Directors, are no longer
involved in issuing discipline because they are included in the RC-63 bargaining unit. Therefore,
any misconduct observed by a Manager is then addressed by a bureau Chief or a Director.

Finally, Myers testified that she is responsible for creating a strike plan every four years,
prior to beginning negotiations for a successor collective bargaining agreement. These strike
plans are disseminated to the Chiefs of the ICC’s bureaus. Myers testified that the Chiefs in turn
have discussions with the Directors to ensure that the strike plan would allow their divisions to
function in the event of a strike. It does not appear, however, that the strike plan is actually
disseminated to the Directors.

3. Torsten Clausen’s Duties

Torsten Clausen is the Director of the Office of Retail Market Development (Office). His
is the only position at issue that reports directly to Executive Director Anderson.

The Office of Retail Market Development was created by the Retail Electric Competition
(REC) Act of 2006, passed by the 94th General Assembly. The REC Act provides that the
Office is responsible for analyzing techniques used to promote retail electric competition in other
states, monitoring existing market conditions in Illinois, identifying barriers to retail competition,
and proposing solutions to the Commission and the General Assembly to overcome these
barriers. > Clausen is the first person to hold the Director position. As Director, Clausen has the
statutory authority to oversee the Office and to hire at least two subordinates to assist in fulfilling
the Office’s responsibilities.

The REC Act vests Clausen, as Director, with the responsibility for preparing and
submitting an annual report to the Commission, General Assembly, and Governor. The report
must detail the Office’s accomplishments in promoting retail electric competition in the prior 12
months and include suggestions for legislative and regulatory action to further promote
competition. Anderson testified that Clausen had been solely responsible for preparing and
submitting this report in the years prior to the hearing in this matter.’ In fact, a review of
administrative materials in the public record indicates that the report submitted on June 30, 2010,

was submitted to the Commission, General Assembly, and Governor under Clausen’s signature.

?220 ILCS 5/20-110 (2010).

® Though Anderson testified that he believed recent amendments would require the Commission to approve the
Office’s report before its submission to the General Assembly and Governor, a review of the REC Act indicates that
it has not been so amended.



Anderson testified that Clausen has been given authority to determine the best way to
fulfill his statutory duties. Anderson also stated that Clausen has participated in the
Commission’s rulemaking process and has a role in drafting rules, although he did not clarify
what that role is.

Clausen also determines which of the Commission’s docketed cases involve retail
competition issues, and has the authority to commit the Office to provide written testimony in
those matters. He or his staff will then prepare testimony that promotes the ICC’s policy in favor
of retail market competition. Anderson testified that Clausen spends most of his time preparing
testimony in docketed cases and meeting with competitive suppliers and other entities to ensure
that policy objectives relating to competition are being met.

Anderson testified that Clausen is responsible for setting the Office’s budget. It appears
that the Office of the Executive Director is allocated an annual budget from funds appropriated
to the ICC. It is unclear what process is then used to allocate those funds between the various
bureaus and offices that report to the Executive Director. Anderson did, however, make it clear
that Clausen is responsible for determining the amount of funds he needs to operate the Office
and communicating that information to Anderson.

Clausen has two direct subordinates, the ICC’s Market Development Associates. Both
Associates are in the RC-62 bargaining unit. Clausen has the authority to discipline his
subordinates pursuant to the procedure described above. However, Clausen has not disciplined
either subordinate during his tenure as Director. Clausen was a member of the panel that
interviewed and hired the two Associates. Clausen also has the authority to approve requests for
time off, recommend overtime, evaluate his subordinates’ job performance, train subordinates,
and resolve grievances at the first level. Testimony did not establish whether the performance
evaluations Clausen completes affect the pay or employment status of his subordinates.
Furthermore, he has not adjusted any grievances during his tenure as Director. Anderson
estimated that Clausen spends approximately 5% of his time exercising these functions.

4. Jerry Oxley’s Duties

Jerry Oxley is the Director of the Division of Information Technology (IT) Services. He
reports to Kenneth Hundreiser, Chief of the Bureau of Planning and Operations. Oxley’s is the

only position at issue that is subject to the Supreme Court’s decision in Rutan.



Oxley writes IT policies for the ICC, such as the Web Site Enhancement Policy and the
IT Request Policy submitted by CMS. The Web Site Enhancement Policy governs the process
necessary to implement content or structural changes to the ICC’s website, and applies to all
agency staff. The IT Request Policy applies to all ICC staff, contractual employees, and
vendors, and governs requests for IT products, services, and work. These policies are based on
CMS guidelines and industry best practices. They must be approved by Hundreiser and
Anderson; Hundreiser testified that the policies Oxley writes are approved 100% of the time.

Oxley also drafts desk procedures for the Division. These include every step necessary to
resolve the most common technology problems the IT Services staff will encounter. The desk
procedures Oxley drafts are not reviewed by Hundreiser. Oxley testified that he drafted desk
procedures before he became Director, but that staff no longer assists with this task pursuant to a
grievance arbitration award related to the job duties of IT Services employees.

Unlike many of the other Directors, Oxley is not involved in drafting regulations, does
not prepare testimony for docketed cases, and has no legislative duties.

Oxley testified that he spends a minimum of 20% of his time, and up to 75%, assisting
with calls to the IT Services help desk made by ICC employees who experience technological
problems. He stated that he also helps the Division’s programmers with their backlog by
developing applications to serve as short-term fixes to satisfy users until their issues can be more
fully addressed.

Oxley has nine direct and eight indirect subordinates, all but one of whom are in the RC-
63 bargaining unit. Oxley has the authority to discipline his subordinates pursuant to the
procedure outlined above. He has exercised this authority to issue an oral reprimand to a
subordinate who was found to have altered his performance evaluation without his supervisor’s
knowledge or approval. Although Oxley would have authority to hire within the Division, no
hiring has taken place during his tenure as Director. He has made two requests to promote his
subordinates, both of which were denied. Oxley also has the authority to determine his
subordinates’ work schedule, approve requests for time off, evaluate his direct subordinates’ job
performance, train subordinates, and resolve grievances at the first level. He has exercised his
authority over his subordinates’” work schedule to suspend an employee’s authorization to
participate in the ICC’s adaptable schedule program. Further, while Hundreiser testified that he

only reviews Oxley’s performance evaluations for typos, emails submitted by AFSCME make it



clear that Hundreiser substantively reviews the evaluations, comparing them to prior evaluations
and taking into account any information reported to him by other staff, and then suggests
substantive changes. Testimony did not establish whether the performance evaluations Oxley
completes affect the pay or employment status of his subordinates. Oxley has not adjusted any
grievances during his tenure as Director. He has, however, testified on behalf of the ICC at a
grievance arbitration proceeding. His testimony was limited to outlining the duties of the
employee who had filed the grievance. Finally, Oxley has the authority to recommend overtime
to Hundreiser, subject to Anderson’s approval. Hundreiser stated that Oxley’s requests for
overtime are always approved because “[i]t’s obviously needed if [Oxley] proposes it.”
However, before recommending overtime, Oxley must provide an analysis showing the relative
cost and benefits of addressing an IT issue after hours using overtime rather than during working
hours. Hundreiser later admitted that Oxley would be instructed to perform tasks during work
hours if Anderson determined that it was more appropriate than authorizing overtime.
Hundreiser estimated that Oxley spends approximately 24% of his time exercising these
functions.

5. Peter Muntaner’s Duties

Peter Muntaner is the Director of the Division of Consumer Services. He reports to
Randy Nehrt, Chief of the Bureau of External Affairs.

The Division of Consumer Services handles customer complaints. Nehrt testified that the
Division’s staff prepares testimony in docketed cases consistent with its policy of balancing the
interests of consumers and utilities. While Muntaner does not prepare testimony, he does review
testimony prepared by his subordinates.

Nehrt testified that Muntaner has duties relating to pending legislation that raises
consumer issues. However, because he is based in Chicago and cannot travel to Springfield due
to budgetary constraints, Muntaner would likely arrange for a subordinate to testify at committee
hearings on these issues.

Muntaner is also responsible for updating the ICC’s policy and procedures for handling
customer complaints. Nehrt testified that Muntaner does this by reviewing trends in customer
complaints to determine which policies and procedures need to be updated. CMS submitted
three such procedures, outlining staff responsibilities in dealing with written correspondence and

online complaints, the Division’s plan to increase efficiency and reduce the need for follow up



questions to utilities responding to informal complaints, and actions the Division would take to
ensure that consumers were made aware of the ICC’s statute of limitations on formal complaints.
Each of these had been drafted by Muntaner in consultation with Division staff, and approved by
Anderson.

At the time of the hearing in this matter, Muntaner had taken on additional duties as the
project manager for the audit of an alternative gas supplier. The audit, ordered by the
Commission, is being performed by an independent auditor rather than ICC staff. The
Commission’s order set the parameters of the audit, and the auditor was chosen through a request
for proposal process drafted by Muntaner. As project manager, Muntaner is also responsible for
ensuring the chosen auditor develops and completes an audit plan within the time allocated.

Muntaner has four direct and 15 indirect subordinates, all of whom are in bargaining
units, including the RC-63 bargaining unit. Muntaner has the authority to discipline his
subordinates pursuant to the procedure outlined above. He has exercised this authority to order a
pre-disciplinary meeting for an employee who was caught sleeping in his office during work
hours. This pre-disciplinary meeting resulted in a five-day suspension. It is unclear, however,
whether Muntaner or another party made the decision to issue the suspension. Although
Muntaner would have authority to hire within the Division, no hiring has taken place during his
tenure as Director. Muntaner also has the authority to approve requests for time off, recommend
overtime, evaluate his direct subordinates’ job performance, train subordinates, and resolve
grievances at the first level. Nehrt testified that he does not review Muntaner’s decision to grant
or deny a request for time off. On at least two occasions, Muntaner has recommended overtime
with compensatory time to allow subordinates to travel to Chicago for a hearing; both
recommendations were approved by Nehrt. Though Nehrt testified that he reviews the
performance evaluations Muntaner completes, he also stated that he had never rejected an
evaluation. Testimony did not establish whether the performance evaluations Muntaner
completes affect the pay or employment status of his subordinates. Muntaner has not adjusted
any grievances during his tenure as Director. Nehrt estimated that Muntaner spends
approximately 50% of his time exercising these functions, reviewing testimony prepared by his

subordinates, and researching and updating ICC policy and procedures.



6. Harry Stoller’s Duties

Harry Stoller is the Director of the Energy Division. He reports to Gene Beyer, Chief of
the Bureau of Public Utilities.

Stoller has the authority to commit the Division to prepare written testimony in docketed
cases that raise issues within the Division’s field of expertise. While Stoller does review
docketed cases to determine whether they raise issues for the Energy Division, the decision to
involve the Division in a docketed case may also come from within the Energy Division’s
various departments, and Stoller may not be notified of the decision to become involved.

Only Stoller has the authority to represent the Division in budget decisions. Beyer
testified that, once a budget is allocated to the Bureau, the Directors of the three divisions are
responsible for presenting a case for their own budget, which Beyer will then review. After a
budget is set, Beyer must approve any additional expenses.

Beyer testified that Stoller also has the authority to draft policy for his division and to
participate in drafting policy for the ICC as a whole, although he could not recall any examples
of Stoller doing so. Beyer did recall that Stoller had reviewed policies drafted by other bureaus
and divisions, but was unsure whether Stoller had made or suggested changes to those policies.

Stoller has responsibilities relating to the ICC’s rulemaking process, though the record
does not specify what those responsibilities entail, nor whether the Commission had adopted any
rules in which Stoller had participated. Stoller also has legislative duties. The Office of
Governmental Affairs could ask Stoller to review pending legislation and draft a paper stating
the ICC’s position thereon, or assign a staff member of the Energy Division to do so.

The Energy Division regularly prepares written testimony in the Commission’s docketed
cases. Beyer testified that Stoller is responsible for both preparing testimony and for reviewing
testimony prepared by his subordinates. Stoller also approves staff reports drafted by his
subordinates. These reports recommend that the Commission issue a citation order in cases
where a utility has violated a statute or regulation. The reports are also reviewed by Beyer and
approved by Executive Director Anderson before being sent to the Commissioners. Beyer’s
testimony indicates that he substantively reviews these reports and suggests revisions. CMS
submitted two staff reports Stoller had approved, both of which resulted in a citation order issued

by the Commission.
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Stoller has eight direct and 24 indirect subordinates, all of whom are in bargaining units,
including the RC-63 bargaining unit. Stoller has the authority to discipline his subordinates
pursuant to the procedure outlined above, though he has not exercised this authority during his
tenure as Director. Stoller has been involved in the Division’s hiring process, as described
above; Beyer stated that he had never rejected one of Stoller’s hiring recommendations.
However, it is not clear whether Stoller’s hiring recommendations represent his own judgment or
the consensus of a hiring panel. Beyer testified that Stoller also has the responsibility to
determine when a position should be filled and to seek approval to fill the position. Stoller also
has the authority to approve requests for time off, recommend overtime, evaluate his direct
subordinates’ job performance, train subordinates, and resolve grievances at the first level.
Beyer does not review requests for time off approved by the Bureau’s Directors. CMS presented
documentation showing that Stoller had approved the use of overtime to allow a staff member to
travel to the site of an incident; because the situation apparently involved an emergency, Stoller
gave his authorization without Beyer’s prior approval. Both Stoller and Nicdao-Cuyugan have
recommended overtime for non-emergency situations, and Beyer has denied those requests.
Beyer testified that he did not know whether performance evaluations Stoller completes affect
the pay or employment status of his subordinates. He further stated that he reviews these
evaluations, and during Stoller’s tenure as Director he has returned up to five to be corrected.
Stoller has not adjusted any grievances during his tenure as Director. Furthermore, Beyer
testified that he would review any resolution, and ask Human Resources to do the same, before
any of his Directors would be permitted to resolve a grievance. Beyer estimated that Stoller
spends 20 to 30% of his time exercising these functions.

7. Joy Nicdao-Cuyugan’s Duties

Joy Nicdao-Cuyugan is the Director of the Financial Analysis Division in the Bureau of
Public Utilities. Like Stoller, she reports to Beyer.

Like Stoller, Nicdao-Cuyugan has the authority to commit her Division to prepare written
testimony in matters that raise issues within the Division’s field of expertise. Nicdao-Cuyugan
substantively reviews the testimony her staff prepares and suggests changes where appropriate.

Nicdao-Cuyugan also has the authority, like Stoller, to represent her Division in budget
decisions. However, record evidence demonstrates that Beyer reviews and has denied her

requests, including a request to purchase a shredder for the Division.
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Testimony did not establish whether Nicdao-Cuyugan has responsibilities relating to
establishing Division policy or the ICC’s rulemaking process. However, like Stoller, she is
responsible for preparing or reviewing position papers on pending legislation, and documentary
evidence established that Nicdao-Cuyugan substantively reviews the papers prepared by her
subordinates.

The Financial Analysis Division also prepares written testimony in the Commission’s
docketed cases. Nicdao-Cuyugan is responsible for both preparing testimony and for reviewing
testimony prepared by her subordinates.

Nicdao-Cuyugan has four direct and 26 indirect subordinates, all of whom are in
bargaining units, including the RC-63 bargaining unit. Nicdao-Cuyugan has the authority to
discipline her subordinates pursuant to the procedure outlined above, although she has not done
so during her tenure as Director. Nicdao-Cuyugan has been involved in the Division’s hiring
process, as described above; Beyer stated that he had accepted Nicdao-Cuyugan’s hiring
recommendations. However, it is not clear whether Nicdao-Cuyugan’s hiring recommendations
represent her own judgment or the consensus of a hiring panel. Beyer testified that Nicdao-
Cuyugan also has the responsibility to determine when a position should be filled and to seek
approval to fill the position. Furthermore, CMS submitted documentation indicating that
Nicdao-Cuyugan made the decision to re-post a vacancy rather than hire a panel’s third choice
candidate when the panel’s first two choices had declined an offer. Nicdao-Cuyugan also has the
authority to approve requests for time off, recommend overtime, evaluate her direct
subordinates’ job performance, train subordinates, and resolve grievances at the first level.
Beyer does not review requests for time off approved by the Bureau’s Directors. Beyer testified
that Nicdao-Cuyugan had resolved a grievance during her tenure as Director. However, she did
so before her direct subordinates, the Division’s four Managers, were included in the RC-63
bargaining unit. Therefore, at that time she had authority to resolve grievances at the second
level rather than the first level. Beyer testified that he did not know whether performance
evaluations the Bureau’s Directors complete affect the pay or employment status of their
subordinates. He further stated that he reviews these evaluations, and during Nicdao-Cuyugan’s
tenure as Director he has returned less than five to be corrected. Nicdao-Cuyugan has also given
her approval for a subordinate to continue working on a part-time status. However, it is not clear

whether her approval was necessary in order for the employee’s status to be extended, or whether
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the employee approached Nicdao-Cuyugan before approaching Human Resources as a courtesy.
Beyer estimated that Nicdao-Cuyugan spends 20 to 30% of her time exercising these functions.

8. Jim Zolnierek’s Duties

Jim Zolnierek is the Director of the Telecommunications Division. Like Stoller and
Nicdao-Cuyugan, he also reports to Beyer.

Like Stoller and Nicdao-Cuyugan, Zolnierek has the authority to commit his Division to
prepare written testimony in matters that raise issues within the Division’s field of expertise.
Zolnierek also has the authority to represent his Division in budget decisions.

Beyer testified that Zolnierek has the authority to draft policy for his division and to
participate in drafting policy for the ICC as a whole. In early 2011, for example, Zolnierek
participated in a decision to create a database that would allow the ICC to track
telecommunications providers’ compliance with the Commission’s reporting requirements.
Record evidence demonstrates that, after the decision to create a database was made, Zolnierek
took the responsibility for emailing staff with responsibilities relating to compliance information
to notify them of the decision and request their cooperation in the project.

Zolnierek also has responsibilities relating to the ICC’s rulemaking process, and Beyer
testified that Zolnierek had initiated an effort to complete a comprehensive revision of the ICC’s
telecommunications regulations, in light of intervening legislation. As a result of this review,
regulatory changes were proposed, but the process of approving the changes was ongoing at the
time of the hearing in this matter.

Like Stoller and Nicdao-Cuyugan, Zolnierek is responsible for meeting with legislative
staff and testifying at General Assembly committee hearings. Furthermore, the Office of
Governmental Affairs could ask Zolnierek to review pending legislation and draft a paper stating
the ICC’s position thereon, or assign a staff member of the Telecommunications Division to do
so. However, Beyer provided no examples in which Zolnierek actually prepared, assigned, or
reviewed a position paper.

The Telecommunications Division regularly prepares written testimony in the
Commission’s docketed cases. Beyer testified that Zolnierek is responsible for both preparing
testimony and for reviewing testimony prepared by his subordinates. Beyer substantively

reviews the testimony prepared by Zolnierek and suggests changes when necessary.
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Zolnierek has six direct and five indirect subordinates, all of whom are in bargaining
units, including the RC-63 bargaining unit. Zolnierek has the authority to discipline his
subordinates pursuant to the procedure outlined above, although he has not done so during his
tenure as Director. Likewise, Zolnierek has the authority to participate in the hiring process, but
no hiring has taken place during his tenure as Director. The parties stipulated that Zolnierek has
the same authority to hire as Stoller. Zolnierek also has the authority to approve requests for
time off, recommend overtime, evaluate his direct subordinates’ job performance, and train
subordinates, and resolve grievances at the first level. Beyer does not review requests for time
off approved by the Bureau’s Directors. During his tenure as Director, Zolnierek has not
recommended any overtime. Beyer testified that he did not know whether performance
evaluations the Bureau’s Directors complete affect the pay or employment status of their
subordinates. He further stated that he reviews these evaluations, and during Zolnierek’s tenure
as Director he has returned less than five to be corrected. Zolnierek has not adjusted any
grievances during his tenure as Director. Beyer estimated that Zolnierek spends 20 to 30% of his

time exercising these functions.

IV. DISCUSSION AND ANALYSIS

1. Are the petitioned-for Director positions excluded from the Act’s coverage?

a. Are the Directors managerial employees within the meaning of Section 3(j) of the

Act?

CMS asserts that all of the petitioned-for Directors are managerial employees, and are
thus excluded from the Act’s coverage. Section 3(j) of the Act provides that a managerial
employee is “an individual who [1] is engaged predominantly in executive and management
functions and [2] is charged with the responsibility of directing the effectuation of management
policies and practices.” 5 ILCS 315/3(j) (2010). Managerial employees are not public
employees within the Act’s definition. 5 ILCS 315/3(n) (2010).

The Board uses two tests to determine whether an employee is managerial: the traditional
test, which considers whether the employee is a managerial employee as a matter of fact, and the
alternative test, which considers whether the employee is a managerial employee as a matter of
law. Department of Central Management Services/The Illinois Human Rights Commission V.

Illinois Labor Relations Board, State Panel, 406 I1l. App. 3d 310, 315 (4th Dist. 2010) (quoting
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Department of Central Management Services/Department of Healthcare & Family Services v.

Illinois Labor Relations Board, State Panel, 388 Ill. App. 3d 319, 330 (4th Dist. 2009)).

To be a managerial employee under the traditional test, an employee must satisfy both
parts of the statutory definition. The first prong of the definition requires an alleged managerial
employee to be predominantly engaged in executive and management functions. Courts have
stated that “executive and management functions™ amount to the running of an agency. State of

Illinois, Department of Central Management Services (Illinois Commerce Commission) v.
Illinois Labor Relations Board (ICC), 406 I11. App. 3d 766, 774 (4th Dist. 2010) (citing, State of

Illinois, Department of Central Management Services (Department of Human Services), 25 PERI

q 68 (IL LRB-SP 2009); City of Freeport, 2 PERI § 2052 (IL SLRB 1986)). This element may

be shown where an alleged managerial employee establishes policies and procedures, prepares a
budget, or otherwise assures that an agency runs effectively. ICC at 774 (citing City of Evanston

v. Illinois State Labor Relations Board, 227 Ill. App. 3d 955 (1st Dist. 1992)).

The second part of the statutory definition requires that a managerial employee not only
engage in executive and management functions, but also that his or her authority “extends
beyond the realm of theorizing and into the realm of practice.” ICC, 406 Ill. App. 3d at 774.
Thus, in order to be a managerial employee under the definition in Section 3(j), an employee
must have substantial discretion to determine how and to what extent policies will be
implemented and have authority to oversee and direct that implementation. Village of Elk Grove
Village v. Illinois State Labor Relations Board, 245 Ill. App. 3d 109, 122 (2nd Dist. 1993)
(quoting City of Evanston, 227 Ill. App. 3d at 975).

As to the alternative test, the courts have relied on the existence of three factors in

determining whether petitioned-for employees are managerial as a matter of law: (1) close
identification of the office holder with actions of his or her assistants; (2) unity of their
professional interests; and (3) power of the assistants to act on behalf of the public officer. Chief
Judge of the Sixteenth Judicial Circuit v. Illinois State Labor Relations Board, 178 Ill. 2d 333,
342 (1997) (citing Office of Cook County State’s Attorney v. Illinois Local Labor Relations

Board, 166 III. 2d 296 (1995)). The analysis of these factors determines whether an employee
possesses significant authority and discretion to discharge the mission of the employer—i.e.,

whether an employee acts as a surrogate for an office holder. 1d.
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At the outset, I note that none of the Directors, with the exception of Clausen, are
managerial employees as a matter of law. Testimony has not established that they act as
surrogates for the Commission. The Commission fulfills its statutory duty to regulate utilities in
Illinois by issuing orders in docketed cases. The record does not establish that the Directors act
on the Commission’s behalf in these matters or otherwise have the authority to dispose of

docketed cases, as did the assistant public defenders at issue in Chief Judge of the Sixteenth

Circuit. Id.

Torsten Clausen

Clausen’s predominant responsibility is to monitor the competitiveness of retail electric
markets within and outside of the State, identify barriers to competition, and propose legislative
or regulatory solutions to those barriers. It is Clausen who determines in the first instance what
actions should be taken in order to promote retail electric competition in Illinois. However, in
monitoring markets and recommending regulatory action, he nonetheless fails to meet the first
requirement of the statutory definition because he neither has the final responsibility and
independent authority to establish policy, nor does he make effective recommendations regarding
policy. Generally, it is “the final responsibility and independent authority to establish and
effectuate policy [which] determines managerial status under the Act.” Village of Elk Grove

Village, 245 Tll. App. 3d at 122 (quoting City of Evanston, 227 IIl. App. 3d at 975). An

employee lacking this authority is merely advisory; however, an advisory employee who makes
effective recommendations can be a managerial employee under the Act. See ICC, 406 Ill. App.
3d at 775 and 777. Any regulation that Clausen proposes must be adopted by the Commission.
Therefore, Clausen’s role in these matters is advisory. Further, the record provides nothing on
which to base a conclusion that Clausen’s recommendations are influential and therefore
effective. With no evidence in the record concerning the frequency with which Clausen’s
recommendations are adopted by the Commission or the review they undergo, I cannot conclude
that his responsibility for proposing regulations to address barriers to competition is an executive
and management function.

It is clear, however, that Clausen’s authority to recommend legislative action establishes
his status as a managerial employee under the alternative test. With the adoption of the REC
Act, the General Assembly determined that “the Illinois Commerce Commission should promote

the development of an effectively competitive retail electricity market that operates efficiently
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and benefits all Illinois consumers.” 220 ILCS 5/20-102(d) (2010). This is done by proposing
legislative action to address barriers to competition. In this matter, Clausen acts on behalf of the
ICC. As such, I find that he exercises sufficient authority and discretion in discharging the ICC’s
mission of promoting retail electricity competition to support a finding that he is a managerial
employee as a matter of law under the alternative test.

CMS’s assertions that Clausen’s role in setting the budget for the Office, his authority to
involve the Office in docketed cases, and his responsibility for preparing written testimony in
docketed cases constitute executive and management functions are unpersuasive. First, his role
in setting the Office’s budget is unclear. Testimony did not establish that Clausen does more
than submit a request to Anderson to cover any expenses that arise from operating the Office. In
any event, Clausen’s budget is then subject to Anderson’s approval. If this is the extent of his
authority, it is insufficient to meet the requirements of the first prong of the statutory definition.

See Village of Elk Grove Village, 245 Ill. App. 3d at 122 (role in budgeting is perfunctory and

advisory where it simply requires budgeting for recurring stock items and other expenses as they
arise, or where budget for new or discretionary expenses is subject to review and possible
rejection). Furthermore, it appears Clausen’s authority to commit the Office to prepare
testimony in docketed cases merely involves reviewing docketed cases to determine which, if
any, raise a retail electric market issue. This simple exercise of professional discretion or
technical expertise is also insufficient to satisfy the first requirement. Id. (citing City of
Evanston, 227 Ill. App. 3d at 975). Finally, the record simply does not establish that the
testimony Clausen and his subordinates prepare sufficiently influences the Commission in
issuing decisions to rise to the level of an effective recommendation.

Finally, because Anderson could not clarify the nature of Clausen’s role in the ICC’s
rulemaking process, the record provides no basis for determining whether this role satisfies the
first prong of the statutory definition.

I conclude that Clausen is not a managerial employee under the traditional test because he
does not predominantly exercise executive and management functions. However, based on his
responsibilities for proposing legislative action to address barriers to retail electric competition, I

conclude that he is a managerial employee as a matter of law under the alternative test.
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Jerry Oxley
CMS demonstrated that Oxley does establish policies and procedures, such as the Web

Site Enhancement Policy and the IT Request Policy he prepared and the desk procedures he
writes. CMS also established that Oxley has the authority to implement these desk procedures
without approval from Hundreiser and that Hundreiser consistently approves policies that Oxley
establishes, indicating that they are effective recommendations. In order to satisfy the first prong
of the traditional test, an employee must possess and exercise a level of authority and
independent judgment sufficient to broadly affect the organization's purposes or its means of
effectuating those purposes. State of Illinois, Department of Central Management Services
(Department of Human Services), 25 PERI | 68 (IL LRB-SP 2009) (citing State of Illinois,
Department of Central Management Services (Public Aid), 2 PERI { 2019 (IL. SLRB 1986)).

Though the policies and procedures Oxley establishes are limited to the use and maintenance of
the ICC’s IT resources, this activity is sufficient to satisfy the first prong. By promulgating the
policy and procedures that govern the use of IT resources by ICC employees, Oxley is clearly
predominantly engaged in broadly affecting the ICC’s operations. Furthermore, the Board has
recognized that the fundamental nature of IT positions is to perform services enabling agencies
to effectuate their programs. __ PERI{ ___, Case No. S-RC-10-220 (IL LRB-SP January 28,
2013).* Oxley clearly does so—the policies he effectively recommends and the desk procedures
he implements control one of the means by which the ICC achieves its objectives, the use of IT.
His importance in implementing the ICC’s IT program and ensuring it runs effectively is
highlighted by his work developing short-term fixes that allow the agency to function while the
Division’s developers work to develop long-term solutions. As such, Oxley satisfies the second
prong of the statutory definition. Therefore, I conclude that Oxley is a managerial employee
under the traditional test.

Peter Muntaner

CMS argues that Muntaner’s responsibilities for committing the Division of Consumer
Services to provide testimony in docketed cases, his legislative duties, and his role as project
manager for an audit ordered by the Commission establish that he is a managerial employee.

The record on each of these matters, however, falls short of establishing that Muntaner

* This decision is available on the Board’s website at http://www.state.il.us/ilrb/subsections/pdfs/BoardDecisions/S-
RC-10-220.pdf.
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predominantly exercises executive and management functions. As discussed above, his authority
to commit the Division to provide testimony in docketed cases is a simple exercise of
professional discretion or technical expertise that is insufficient to satisfy the first requirement.
His legislative duties satisfy a similar function: whereas prepared testimony instructs the ICC’s
ALJs and the Commissioners on technical issues to assist them in resolving docketed cases, any
information Muntaner may supply in a position paper or through testimony at a legislative
committee hearing will primarily inform the legislature of technical issues to assist the General
Assembly in the legislative process. To the extent a position paper or legislative testimony may
argue for or against a particular policy, the record does not establish that Muntaner has the
authority to decide what position the ICC will take. As such, Muntaner’s legislative duties are
also simple exercises of professional discretion or technical expertise that are insufficient to
satisfy the first requirement. Finally, his role as project manager is largely perfunctory as it is
limited to ensuring that the chosen auditor completes an audit on time and within the parameters
established by the Commission. The decision to order an audit and the parameters thereof were
determined by the Commission.

CMS’s assertion that Muntaner is a managerial employee as a result of the policy and
procedures he establishes is more persuasive. The record discloses at least three instances in
which Muntaner researched trends in consumer complaints, determined areas in which the ICC’s
response could be improved, and established procedural guidelines designed to meet specific
goals he had set. Considering the organizational structure of the ICC, it appears that the Division
of Consumer Services is the first branch of the ICC with which consumers involved in a dispute
with a utility provider interact. While utility providers and industry insiders may interact with
many ICC divisions, the Division of Consumer Services serves as the face of the ICC for the
average citizen, thus establishing its importance within the agency. The record indicates that,
following his review of trends in consumer complaints, Muntaner reviewed the Division’s policy
regarding the fast and efficient handling of informal complaints and the need to communicate
necessary information to consumers. He then, in consultation with Division staff, drafted written
policies designed to ensure that the Division’s goals in these regards were met. While Muntaner
does not have final and independent authority to implement these procedures, he does make
effective recommendations. Of the three procedures that Muntaner drafted, all were approved by

Nehrt and implemented. Furthermore, after the procedures where implemented, Nehrt testified
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that Muntaner was responsible for training the counselors on the new procedures. Therefore,
Muntaner satisfies both prongs of the statutory definition. I conclude that Muntaner is a
managerial employee under the traditional test.

Harry Stoller, Joy Nicdao-Cuyugan, and Jim Zolnierek

As discussed above, the authority of the Directors of the Public Utilities Division to
commit their divisions to prepare written testimony merely involves reviewing docketed cases to
determine which, if any, raise an issue relating to their respective divisions. This a simple
exercise of professional discretion or technical expertise. ~ Their legislative duties and
responsibilities for preparing written testimony are likewise insufficient to establish their status
as managerial employees.

Furthermore, as with Clausen, the record does not establish that the Directors’ authority
regarding budgeting extends beyond submitting a request for Beyer’s approval, which is
insufficient to establish that the Directors engage in executive and management functions.
Record evidence showing Beyer’s denial of Nicdao-Cuyugan’s request for a shredder indicates
that the Directors’ requests do not rise to the level of effective recommendations.

Finally, CMS asserts that the Directors’ authority to draft policy and their roles in the
ICC’s rulemaking process establish that they are managerial employees. However, the record
never clearly established that Nicdao-Cuyugan has the authority to draft policy for the Financial
Analysis Division or that she has a role in the ICC’s rulemaking process. Likewise, though
Beyer testified that Stoller does have authority relating to policy for the Energy Division, the
record does not establish the extent of that authority. There is no basis to determine whether
Stoller’s policy-making authority is merely perfunctory and advisory or whether it is sufficient to
satisfy the first prong of the statutory definition. As to his role in the rulemaking process, the
record does not establish what that role is. Therefore, I cannot conclude that either Stoller or
Nicdao-Cuyugan has authority to establish policy or rulemaking responsibilities sufficient to
constitute executive and management functions.

The record establishes Zolnierek’s authority and responsibility as to these matters more
clearly. For example, it appears that Zolnierek coordinated efforts to establish an agency-wide
database that tracks telecommunications providers’ compliance with statutes and regulations
governing their operations. Zolnierek also initiated an effort to complete a comprehensive

revision of the ICC’s telecommunications regulations in response to statutory changes.
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Nonetheless, the record does not support a finding that Zolnierek is a managerial employee.
With regards to establishing the database, though his responsibility for implementing the
decision to establish the database is clear, this merely satisfies the second prong of the statutory
definition. It remains unclear what role Zolnierek played in reaching the decision. CMS
submitted documentary evidence on this issue in the form of Zolnierek’s email to staff requesting
cooperation. In this email, he repeatedly references activities and decisions that “we” have
made, without clarifying the other parties involved in the decision-making process. With no
evidence regarding his role in the decision-making process, I can neither conclude that Zolnierek
had final and independent authority to create the database nor that he made an effective
recommendation as to the creation of the database. Finally, with regard to the revision of the
ICC’s regulation that Zolnierek allegedly initiated, the memorandum he submitted to the
Commission on the topic indicated that this was part of a biennial review the Division regularly
performs. Furthermore, most of the suggestions in Zolnierek’s memorandum do not establish
policy, but rather respond to policy changes by suggesting amendments and updates necessary to
conform the ICC’s regulations to new statutory law. The one suggestion that does not relate to
changes in statute simply recommends establishing a panel to determine whether a change in
ICC rules relating to lower income assistance programs is necessary to ensure the programs
function as intended; the record does not go on to establish whether the Commission approved
such a panel. The record is thus insufficient to support a finding that Zolnierek made an
effective recommendation regarding policy and procedure.

I conclude that Stoller, Nicdao-Cuyugan, and Zolnierek are not managerial employees
under the traditional test.

b. Are the Directors supervisors within the meaning of Section 3(r) of the Act?

Section 3(r) provides that a supervisor is an employee: (1) whose principal work is
substantially different from that of his or her subordinates; (2) who has the authority, in the
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, direct,
reward, or discipline employees, to adjust their grievances, or to effectively recommend any of
those actions; (3) who must consistently use independent judgment in the exercise of that
authority; and (4) who devotes a preponderance of his or her employment time to the exercise of

that authority. 5 ILCS 315/3(r) (2010).
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To determine whether a person’s principal work is substantially different from that of his
or her subordinates, the Board first considers whether a person’s position is obviously and

visibly different. City of Freeport v. Illinois State Labor Relations Board, 135 Ill. 2d 499, 513

(1990). If it is not, the first prong of the statutory definition may still be satisfied where the
nature and essence of a person’s position is different from that of his or her subordinates. Id. At
513-14. The record does not support a finding that the Directors’ principal work is obviously
and visibly different from that of their subordinates because it appears that each of the Directors
spends at least some time doing the same work as their subordinates, such as preparing testimony
or assisting with the IT Services Help Desk. However, I nonetheless conclude that the first
prong of the statutory definition is satisfied as to each Director because the nature and essence of
their position is different from that of their subordinates. The purpose of the supervisory
exclusion is to avoid the conflict of interest that may arise when supervisors, who must apply the
employer' s policies to subordinates, are subject to control by the same union representing those

subordinates. City of Freeport, 135 Ill. 2d at 517. While Directors are not performing tasks

similar to those of their subordinates, they are responsible for applying the ICC’s policies
regarding overtime, requests for time off, work schedules, discipline, and other matters to their
subordinates. This shows that the nature and essence of the Directors’ position is different from
that of their subordinates, and the first requirement of the statutory definition is satisfied as to all
SIX.

The second prong is satisfied by a showing that an employee has the authority to engage
in, or to effectively recommend, even one of the enumerated 11 supervisory functions. Only one
indicium of supervisory authority is sufficient to indicate supervisory status, so long as it is also

accompanied by independent judgment. Chief Judge of the Circuit Court of Cook County v.

American Federation of State, County and Municipal Employees, Council 31, 153 Ill. 2d 508,

516 (1992). The third prong, the requirement that an alleged supervisor consistently use
independent judgment when exercising supervisory authority, requires that the employee at issue
“make choices between two or more significant courses of action without substantial review by

superiors.” Id. (quoting St. Clair Housing Authority, 5 PERI { 2017 (IL SLRB 1989)). The

frequency with which independent judgment might be required, rather than the number of times
supervisory authority requiring independent judgment is actually used, controls the analysis

under the third prong. City of Freeport, 135 Ill. 2d at 520-21.
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Finally, the fourth prong requires that an alleged supervisor spend a preponderance of his
or her time exercising supervisory authority that requires the consistent use of independent
judgment. Preponderance can mean superiority in numbers or in importance, and this
requirement can be met by a showing that an employee’s supervisory functions are of such
significance that they make up a preponderance of his or her duties in a qualitative sense. State
of Illinois, Department of Central Management Services (Department of Corrections) v. Illinois
State Labor Relations Board, 278 Ill. App. 3d 79, 86 (4th Dist. 1996).

Torsten Clausen

The preponderance of the evidence establishes that the ICC’s hiring procedure involves a
panel that develops selection criteria and interview questions, interviews and scores candidates,
and makes a hiring recommendation. Thus, in hiring his two subordinates, Clausen would have
served as a member of such a panel and tendered a recommendation to Anderson. This is
insufficient to establish that he effectively recommends hiring. The Board has previously held
that, where an alleged supervisor participates in a hiring panel, any single member’s influence on
the hiring decision is speculative and is insufficient to establish supervisory authority. State of
Illinois. Department of Central Management Services (Department of Revenue), 29 PERI ] 62
(IL LRB-SP 2012) (citing City of Chicago, Department of Animal Care and Control, 25 PERI |
152 (IL LRB-LP ALJ 2009)). Because the record provides no basis for determining that it was

Clausen’s recommendation, rather than a panel’s, to hire the two individuals currently in the
Associate position, his authority in regards to hiring is insufficient to establish that he is a
supervisor.

The record also establishes the ICC’s procedure for disciplining employees: before a
Director can discipline a subordinate, he or she must meet with Human Resources and discuss
the type of disciplinary action he or she would like to take. Myers and her staff then steer the
Director to permissible disciplinary actions under ICC policy and any applicable collective
bargaining agreement. Finally, all disciplinary actions must be approved by Executive Director
Anderson. It is clear that the recommendations for discipline that Anderson receives are
effective. Anderson testified that he has accepted every recommendation he has received during
his tenure as Executive Director. Though he has not been involved in discipline during his
tenure as Director, the record does not indicate that Clausen’s authority to recommend discipline

would vary significantly from the procedure detailed by Myers, or that his recommendations
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would be less effective than others Anderson has received. Furthermore, the record does not
establish that the involvement of Human Resources limits disciplinary options to such an extent
that the Directors no longer exercise independent judgment in determining whether and what
discipline to recommend. Therefore, Clausen’s authority to recommend discipline satisfies
prongs two and three of the statutory definition.

The agreement between AFSCME and CMS provides that all persons responsible for
resolving a grievance at any level must be vested with the authority to settle the grievance, if
appropriate. The record clearly establishes that Clausen is designated to address grievances at
step one. However, the mere designation as the first step in a grievance procedure does not
constitute supervisory authority. Village of Bolingbrook, 19 PERI q 125 (IL LRB-SP 2003)
(citing City of Aurora, 7 PERI § 2026 (IL SLRB 1991) and State of Illinois, Department of

Central Management Services (Bureau of Information and Communication Services), 5 PERI

2012 (IL SLRB 1989)). Additional evidence is needed to establish the applicability of the

supervisory exclusion. Id. (citing City of Freeport, 135 Ill. 2d 499). For example, in
Metropolitan Alliance of Police (Village of Woodridge) v. Illinois Labor Relations Board the

Second District considered the designation of petitioned-for employees as reviewers of
grievances at the first step. 362 Ill. App. 3d 469, 479- 80 (2nd Dist. 2005). While the court
ultimately held that this designation, coupled with actual practice, was sufficient to establish the
supervisory authority of the employees at issue, it relied on the fact that those employees had
adjusted grievances in the past to distinguish that case from others in which employees who were
empowered by contract to do so had never adjusted a grievance. Id. at 480. Thus, Metropolitan

Alliance of Police supports the proposition that additional evidence beyond the mere designation

as the first step in the grievance process is necessary in order to establish supervisory status.
Absent such additional evidence in this matter, I am unable to conclude that Clausen’s
designation as step one in the grievance procedure constitutes supervisory authority.

Several functions can indicate the authority to direct: giving job assignments, overseeing
and reviewing daily work activities, providing instruction and assistance to subordinates,
scheduling work hours, approving time off and overtime, and formally evaluating job
performance when the evaluation is used to affect the employees’ pay or employment status.
Chief Judge of the Circuit Court of Cook County, 19 PERI q 123 (IL LRB-SP 2003); County of
Cook, 16 PERI {3009 (IL LLRB 1999); County of Cook, 15 PERI 3022 (IL LLRB 1999), aff'd
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by unpub. order No. 1-99-1183 (1ll. App. Ct., 1st Dist. 1999); City of Naperville, 8 PERI§2016

(IL SLRB 1992). However, in order to rise to the level of supervisory authority, an alleged
supervisor must exercise significant discretionary authority which affects the terms and
conditions of his or her subordinates’ employment. Village of Broadview v. Illinois Labor
Relations Board, 402 TIl. App. 3d 503, 510 (1st Dist. 2010) (citing Illinois Fraternal Order of
Police Labor Council v. McHenry, 15 PERI { 2014 (IL SLRB 1999) and Chief Judge of the
Circuit Court of Cook County, 9 PERI {2033 (IL SLRB 1993)).

Though Clausen does complete performance evaluations for his subordinates, the record
does not establish that these evaluations affect his subordinates’ pay or employment status.
Therefore, this activity is insufficient to establish Clausen’s supervisory status under the Act.

The ability to approve requests for time off or to approve overtime constitutes
supervisory authority so long as the exercise of this authority involves the consistent use of
independent judgment and is not of a mere routine or clerical nature. Village of Morton Grove,

23 PERI ] 72 (IL LRB-SP 2010) (citing City of Carbondale, 3 PERI {[ 2044 (IL SLRB 1987)).

Clausen clearly has the authority to approve requests for time off. The record does not suggest
that he merely routinely signs off on requests for his subordinates, meaning there is no basis
from which to conclude that his exercise of this authority is merely routine or clerical in nature.
However, while it appears he has the authority to recommend overtime, because he has not done
so during his tenure as Director there is no basis from which to conclude his overtime
recommendations are effective.

Finally, Anderson’s conclusory statements that Clausen has the authority to train and
direct his subordinates do not establish that these activities rise to the level of supervisory
authority. Even if I were to assume that sufficient facts exist to support Anderson’s conclusion
that Clausen has the authority to train and direct his subordinates, these bare assertions do not
provide a sufficient basis for determining whether he must consistently use independent
judgment in doing so.

Having found that Clausen exercises supervisory authority in disciplining his
subordinates and approving requests for time off, and that he must consistently use independent
judgment in doing so, I nonetheless find that he is not a supervisor because he does not do so a
preponderance of his time. The record does not establish the amount of time Clausen spends on

individual functions, supervisory or otherwise, beyond Anderson’s testimony that he spends
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approximately 5% of his time on all of his alleged supervisory responsibilities. Therefore, there
is no basis in the record to determine that he meets the preponderance requirement from a
quantitative standpoint. Moreover, CMS has failed to explain how these functions meet the
preponderance requirement from a qualitative standpoint. CMS’s only argument on this point is
that the Directors have taken over allegedly supervisory duties as their subordinates have been
placed in bargaining units, thus requiring the Directors to exercise this authority over both direct
and indirect subordinates. However, the Board has stated that the ratio of supervisors-to-
subordinates is not controlling. City of Chicago, 26 PERI | 114 (IL LRB-LP 2010). With no

additional indication of the significance of the time Clausen spends disciplining subordinates and

approving requests for time off, the fact that Clausen may do so for both direct and indirect
subordinates is insufficient to satisfy the preponderance requirement.

I conclude that Clausen is not a supervisor because he does not spend a preponderance of
his time exercising supervisory authority.

Jerry Oxley

Though Oxley has not been involved in any hiring during his tenure as Director, Myers’s
testimony establishes that his authority in this regard would likely be as a participant on a hiring
panel. As discussed above, this is insufficient to establish that Oxley is a supervisor.

As with Clausen, I find that testimony regarding the ICC’s disciplinary process indicates
that Oxley’s recommendations on these matters would be effective, and that exercising this
authority would require the consistent use of independent judgment.

It is clear from the record that Oxley does not have the authority to promote within the
Division, nor are his recommendations on this topic effective. Hundreiser has twice denied
Oxley’s request to promote a subordinate.

The record establishes that Oxley is designated to resolve grievances at step one.
Furthermore, it appears that he has been involved in the grievance process. The grievance
involved a subordinate who felt he was performing duties beyond his job description and who
was seeking a promotion to a title that included the duties he was performing. Having previously
recommended such a promotion for this employee, Oxley informed the grievant that he did not
have the authority to resolve the grievance to his satisfaction and signed off on step one of the
grievance procedure. Thus, in this case, any independent judgment that may have been required

of Oxley was preempted by previous decisions of his superiors. This example, therefore, is
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insufficient to establish Oxley’s authority to adjust grievances in practice. As discussed above,
without additional evidence, I am unable to conclude that Oxley’s designation as step one in the
grievance procedure constitutes supervisory authority.

As discussed above, Oxley’s responsibility for completing performance evaluations for
his subordinates is insufficient to establish his supervisory status because the record does not
indicate that these evaluations affect the pay or employment status of his subordinates.

The record does not suggest that Oxley merely routinely approves his subordinates’
requests for time off. In fact, Hundreiser testified that he expected Oxley to ensure determine
that the IT Services Division will be sufficiently staffed before he approves a request for time
off. Therefore, there is no basis from which to conclude that Oxley’s approval of his
subordinates’ requests for time off is merely routine and clerical in nature, and I conclude that
the second and third prongs of the statutory definition are satisfied. The record also establishes
that Oxley is responsible for recommending overtime for the Division. However, he does not
have the authority to approve overtime, and it does not appear that his recommendations as to
overtime are effective. Hundreiser’s testimony about the cost-benefit analysis Oxley must
prepare when recommending overtime indicates that Executive Director Anderson makes the
final decision regarding overtime, and that he is likely to deny the use of overtime when he
determines that it is more cost effective to undertake a project during work hours. This suggests
that Oxley’s bare recommendation is not influential.

Finally, Hundreiser’s conclusory statements that Oxley has the authority to train and
direct his subordinates do not establish that these activities rise to the level of supervisory
authority. Even if I were to assume that sufficient facts exist to support Hundreiser’s conclusion
that Oxley has the authority to train and direct his subordinates, these bare assertions do not
provide a sufficient basis for determining whether he must consistently use independent
judgment in doing so

Having found that Oxley exercises supervisory authority in disciplining his subordinates
and approving requests for time off, and that he must consistently use independent judgment in
doing so, I nonetheless find that he is not a supervisor because he does not do so a preponderance
of his time. The record does not establish the amount of time Oxley spends on most individual
functions, supervisory or otherwise, beyond Hundreiser’s testimony that he spends

approximately 24% of his time on all of his alleged supervisory responsibilities. Oxley’s
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testimony made clear that he had and would likely continue to spend more time than that
assisting on the help desk. Therefore, there is no basis in the record to conclude that he meets
the preponderance requirement from a quantitative standpoint. Moreover, CMS has failed to
explain how these functions meet the preponderance requirement from a qualitative standpoint.
CMS’s only argument on this point is that the Directors have taken over allegedly supervisory
duties as their subordinates have been placed in bargaining units, thus requiring the Directors to
exercise this authority over both direct and indirect subordinates. As discussed above, with no
additional indication of the significance of the time Oxley spends disciplining subordinates and
approving requests for time off, the fact that Oxley may do so for both direct and indirect
subordinates is insufficient to satisfy the preponderance requirement.

I conclude that Oxley is not a supervisor because he does not spend a preponderance of
his time exercising supervisory authority.

Peter Muntaner

Though Muntaner has not been involved in any hiring during his tenure as Director,
Myers’s testimony establishes that his authority in this regard would likely be as a participant on
a hiring panel. As discussed above, this is insufficient to establish that Muntaner is a supervisor.

Likewise, Muntaner’s involvement in disciplining his subordinates would be consistent
with the procedure established by Myers’s testimony. As detailed above, I find that testimony
regarding the ICC’s disciplinary process indicates that Muntaner’s recommendations on these
matters would be effective, and that exercising this authority would require the consistent use of
independent judgment.

The record establishes that Muntaner is designated to resolve grievances at step one. As
discussed above, however, additional evidence is needed to establish that Muntaner must
consistently use independent judgment in the exercise of that authority.

As discussed above, Muntaner’s responsibility for completing performance evaluations
for his subordinates is insufficient to establish his supervisory status because the record does not
indicate that these evaluations affect the pay or employment status of his subordinates.

Muntaner clearly has the authority to approve his subordinates’ requests for time off.
The record does not suggest that he merely routinely signs off on requests for his subordinates,
meaning there is no basis from which to conclude that his exercise of this authority is merely

routine or clerical in nature. Likewise, his recommendations as to overtime are effective—of the
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two recommendations he has made, both have been approved—and there is nothing in the record
to suggest that this task is merely routine or clerical. Therefore, I conclude that prongs two and
three of the statutory definition are satisfied both as to Muntanter’s authority to approve requests
for time off and his effective recommendations for overtime.

CMS asserts that Muntaner’s authority to train subordinates, assign tasks, and oversee
work in the Division establish his status as a supervisor. Nehrt testified that Muntaner trains
staff in the Customer Services Division by promulgating policies and procedures. As detailed
above, while the implementation of these policies and procedures is conditioned on Nehrt's
approval, Muntaner’s recommendations on these matters are effective. This is sufficient to
establish that he oversees the Division. However, in the vast majority of cases day-to-day review

and oversight does not rise to the level of supervisory authority. Village of Bolingbrook, 19

PERI { 125 (IL LRB-SP 2003). It is only when an alleged supervisor exercises discretionary
authority that affects the terms and conditions of employment, such that the alleged supervisor
would be potentially torn between his or her duty to the employer and loyalty to the union, that
the second prong is met. Id. Based on Muntaner’s authority to discipline his subordinates and
evaluate their performance, I find that Muntaner’s efforts to promulgate and implement these
policies are sufficient to establish that his oversight of the Division rises to the level of
supervisory authority.

CMS did establish that Muntaner has the authority to assign tasks. Emails submitted by
CMS show Muntaner instructing Robert Koch, the Manager of the ICC’s Consumer Service
Counselors, to “please make sure we have addressed the issues” in a consumer complaint.
Another email shows Muntaner asking staff who had worked on a special project in conjunction
with the National Association of Regulatory Utility Commissioners (NARUC) to fill out a
timesheet developed by NARUC. The Board has previously found that, where an alleged
supervisor considers “the knowledge of the individuals involved, the nature of the task to be
performed, the employees' relative levels of experience and skill, and the Employer' s operational
need,” he or she exercises independent judgment in assigning work. County of DuPage
(Department_of Public Works), 29 PERI q 105 (IL LRB-SP General Counsel 2012) (citing
County of Cook, 15 PERI § 3022 (IL LLRB 1999)). Here, it appears that Muntaner merely

addressed a consumer complaint issue to the appropriate department Manager and forwarded a
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NARUC timesheet to employees who had worked on a special project. This is insufficient to
establish that he must consistently use independent judgment in assigning work.

Having found that Muntaner exercises supervisory authority in disciplining his
subordinates, approving requests for time off, recommending overtime, and overseeing the
Division, and that he must consistently use independent judgment in doing so, I nonetheless find
that he is not a supervisor because he does not do so a preponderance of his time. The record
does not establish the amount of time Muntaner spends on individual functions, supervisory or
otherwise, beyond Nehrt’s testimony that he spends approximately 50% of his time on all of his
alleged supervisory responsibilities and research. Therefore, there is no basis in the record to
determine that he meets the preponderance requirement from a quantitative standpoint.
Moreover, CMS has failed to explain how these functions meet the preponderance requirement
from a qualitative standpoint. CMS’s only argument on this point is that the Directors have
taken over allegedly supervisory duties as their subordinates have been placed in bargaining
units, thus requiring the Directors to exercise this authority over both direct and indirect
subordinates. As discussed above, with no additional indication of the significance of the time
Muntaner spends disciplining subordinates and approving requests for time off, the fact that
Muntaner may do so for both direct and indirect subordinates is insufficient to satisfy the
preponderance requirement.

[ conclude that Muntaner is not a supervisor because he does not spend a preponderance
of his time exercising supervisory authority.

Harry Stoller

Stoller has been involved in hiring during his tenure as Director. However, the record
does not establish that his involvement went beyond participating as a member of a hiring panel.
As discussed above, this is insufficient to establish that Stoller is a supervisor.

Likewise, Stoller’s involvement in disciplining his subordinates would be consistent with
the procedure established by Myers’s testimony. As detailed above, I find that testimony
regarding the ICC’s disciplinary process indicates that Stoller’s recommendations on these
matters would be effective, and that exercising this authority would require the consistent use of
independent judgment.

The record establishes that Stoller is designated to resolve grievances at step one.

However, Beyer’s testimony that both he and Human Resources would review Stoller’s
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resolution indicates that he does not have the authority to do so, and the record provides no basis
for determining whether his recommendations on this matter would be effective. Furthermore,
as discussed above, additional evidence would be needed to establish that Stoller must
consistently use independent judgment in resolving grievances.

As discussed above, Stoller’s responsibility for completing performance evaluations for
his subordinates is insufficient to establish his supervisory status because the record does not
indicate that these evaluations affect the pay or employment status of his subordinates.

Stoller clearly has the authority to approve his subordinates’ requests for time off. The
record does not suggest that he merely routinely signs off on requests for his subordinates,
meaning there is no basis from which to conclude that his exercise of this authority is merely
routine or clerical in nature. Likewise, I find that he has the authority to authorize overtime and
that he does so with independent judgment. Though it appears his recommendations as to
overtime are not effective because Beyer has denied them, the record establishes that Stoller can
and has authorized overtime in order for Energy Division staff to respond to an emergency.
Furthermore, it appears that his authority in this matter extends beyond routinely ensuring that
overtime is authorized under ICC policy—he must determine who and how many employees to
send in the event of an emergency. Record evidence indicates that Beyer disagreed with Stoller
regarding his determination on this matter, strengthening the inference that Stoller must use
independent judgment when authorizing overtime in an emergency situation.

CMS asserts that Stoller’s authority to train subordinates, assign tasks, and review and
oversee work in the Division establish his status as a supervisor. However, Beyer testified that
training for Division employees is based on federal requirements. Because of these constraints,
it does not appear that Stoller exercises independent judgment regarding training without
additional evidence. The record does, however, establish that Stoller exercises sufficient
independent judgment in assigning tasks. CMS provides two examples in which Stoller has
exercised this authority. In the first, Anderson sent an email to several employees in the Energy
Division forwarding a memorandum relating to a potential case. Beyer replied to Stoller with a
question about a prior related issue, and Stoller forwarded the email to two of the Division’s
Managers and one Supervisor asking “could someone please put together [a response]”? It does
not appear that Stoller made any determination regarding to whom this task would be assigned.

However, the second example establishes Stoller’s use of independent judgment in assigning
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tasks. In that case, Stoller raised a question via email regarding Commonwealth Edison and,
upon being told a particular employee was not in the office, decided to wait for that employee’s
response upon his return because “ComEd’s his baby,” showing that he assigns tasks based on
the experience and expertise of his subordinates. Therefore, I conclude that the second and third
prongs are satisfied with respect to Stoller’s authority to assign tasks to his subordinates.

Finally, testimony on the issue of whether Stoller reviews work in his Division is
conclusory and therefore insufficient to support a finding of independent judgment.
Documentary evidence does not establish that he substantively reviews work produced by his
staff. Furthermore, the record does not establish that Stoller exercises a discretionary authority
to oversee the Division that affects the terms and conditions of his subordinates” employment.

Having found that Stoller exercises supervisory authority in disciplining his subordinates,
approving requests for time off, and authorizing overtime, and that he must consistently use
independent judgment in doing so, I nonetheless find that he is not a supervisor because he does
not do so a preponderance of his time. The record does not establish the amount of time Stoller
spends on individual functions, supervisory or otherwise, beyond Beyer’s testimony that he
spends approximately 20-30% of his time on all of his alleged supervisory responsibilities.
Therefore, there is no basis in the record to determine that he meets the preponderance
requirement from a quantitative standpoint. Moreover, CMS has failed to explain how these
functions meet the preponderance requirement from a qualitative standpoint. CMS’s only
argument on this point is that the Directors have taken over allegedly supervisory duties as their
subordinates have been placed in bargaining units, thus requiring the Directors to exercise this
authority over both direct and indirect subordinates. As discussed above, with no additional
indication of the significance of the time Stoller spends disciplining subordinates and approving
requests for time off, the fact that Stoller may do so for both direct and indirect subordinates is
insufficient to satisfy the preponderance requirement.

I conclude that Stoller is not a supervisor because he does not spend a preponderance of
his time exercising supervisory authority.

Jov Nicdao-Cuyugan

Nicdao-Cuyugan has been involved in hiring during her tenure as Director. However, the
record does not establish that his involvement went beyond participating as a member of a hiring

panel. In fact, documentary evidence submitted by CMS, an email in which Nicdao-Cuyugan
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tells Beyer that the Division would like to re-post a position after “our” first two choices had
turned down the position, indicates that this is the extent of Nicdao-Cuyugan’s involvement.
Throughout the email, she repeatedly refers to “we” when describing the party who made the
decision to re-post, indicating that this decision was a group effort. As discussed above, this is
insufficient to establish that Nicdao-Cuyugan is a supervisor.

Likewise, Nicdao-Cuyugan’s involvement in disciplining her subordinates would be
consistent with the procedure established by Myers’s testimony. As detailed above, I find that
testimony regarding the ICC’s disciplinary process indicates that Nicdao-Cuyugan’s
recommendations on these matters would be effective, and that exercising this authority would
require the consistent use of independent judgment.

The record establishes that Nicdao-Cuyugan is designated to resolve grievances at step
one. However, Beyer’s testimony that both he and Human Resources would review the
Directors’ resolution indicates that she does not have the authority to do so, and the record
provides no basis for determining whether her recommendations on this matter would be
effective. Furthermore, as discussed above, additional evidence would be needed to establish
that Nicdao-Cuyugan must consistently use independent judgment in resolving grievances.

As discussed above, Nicdao-Cuyugan’s responsibility for completing performance
evaluations for her subordinates is insufficient to establish her supervisory status because the
record does not indicate that these evaluations affect the pay or employment status of her
subordinates.

Nicdao-Cuyugan clearly has the authority to approve her subordinates’ requests for time
off. The record does not suggest that she merely routinely signs off on requests for her
subordinates, meaning there is no basis from which to conclude that her exercise of this authority
is merely routine or clerical in nature. However, Beyer’s testimony that he has denied her
recommendations for overtime indicates that her recommendations are not effective. Finally, the
only evidence on Nicdao-Cuyugan’s authority to schedule is an email by which one of her
subordinates notified Nicdao-Cuyugan that she planned to request to extend her authorization to
work part-time, and stated that she first wanted to make sure Nicdao-Cuyugan had no objections.
This does not establish Nicdao-Cuyugan’s authority to schedule her subordinates because the

email clearly indicates that the request would be made to someone other than Nicdao-Cuyugan.
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It does not appear that asking Nicdao-Cuyugan before making the request was anything more
than a courtesy on the employee’s part.

Documentary evidence submitted by CMS tends to establish that Nicdao-Cuyugan
substantively reviews the work of her subordinates. Emails show that she reviews written
testimony for more than mere substantive errors and recommends changes where appropriate.
However, this is not sufficient to satisfy prongs two and three of the statutory test because the
record does not establish that in doing so she exercises a discretionary authority to oversee the
Division that affects the terms and conditions of her subordinates’ employment.

Finally, Beyer testified that Nicdao-Cuyugan has the authority to train her subordinates
and that she does so by explaining rate cases to new hires and ensuring that Division Managers
train new employees. However, it appears that Nicdao-Cuyugan’s training activities involve
instructing new employees on ICC’s policy and procedures based on her superior knowledge,
skill, and experience. Thus, the record does not establish that she exercises independent

judgment in training subordinates. Chief Judge of the Circuit Court of Cook County, 19 PERIq

123 (IL LRB-SP 2003) (A supervisor uses independent judgment when exercising the authority
to order training when he or she determines that a subordinate’s performance is deficient and
decides to order additional training rather than disciplining the subordinate.).

Having found that Nicdao-Cuyugan exercises supervisory authority in disciplining her
subordinates and approving requests for time off, and that she must consistently use independent
judgment in doing so, I nonetheless find that she is not a supervisor because she does not do so a
preponderance of her time. The record does not establish the amount of time Nicdao-Cuyugan
spends on individual functions, supervisory or otherwise, beyond Beyer’s testimony that she
spends approximately 20-30% of her time on all of her alleged supervisory responsibilities.
Therefore, there is no basis in the record to determine that she meets the preponderance
requirement from a quantitative standpoint. Moreover, CMS has failed to explain how these
functions meet the preponderance requirement from a qualitative standpoint. CMS’s only
argument on this point is that the Directors have taken over allegedly supervisory duties as their
subordinates have been placed in bargaining units, thus requiring the Directors to exercise this
authority over both direct and indirect subordinates. As discussed above, with no additional

indication of the significance of the time Nicdao-Cuyugan spends disciplining subordinates and
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approving requests for time off, the fact that Nicdao-Cuyugan may do so for both direct and
indirect subordinates is insufficient to satisfy the preponderance requirement.

I conclude that Nicdao-Cuyugan is not a supervisor because she does not spend a
preponderance of her time exercising supervisory authority.

Jim Zolnierek

Though Zolnierek has not been involved in any hiring during his tenure as Director,
Myers’s testimony establishes that his authority in this regard would be as a participant on a
hiring panel. As discussed above, this is insufficient to establish that Zolnierek is a supervisor.

Likewise, Zolnierek’s involvement in disciplining his subordinates would be consistent
with the procedure established by Myers’s testimony. As detailed above, I find that testimony
regarding the ICC’s disciplinary process indicates that Zolnierek’s recommendations on these
matters would be effective, and that exercising this authority would require the consistent use of
independent judgment.

The record establishes that Zolnierek is designated to resolve grievances at step one.
However, Beyer’s testimony that both he and Human Resources would review the Directors’
resolution indicates that he does not have the authority to do so, and the record provides not basis
for determining whether his recommendations on this matter would be effective. Furthermore,
as discussed above, additional evidence would be needed to establish that Zolnierek must
consistently use independent judgment in resolving grievances.

As discussed above, Zolnierek’s responsibility for completing performance evaluations
for his subordinates is insufficient to establish his supervisory status because the record does not
indicate that these evaluations affect the pay or employment status of his subordinates.

Zolnierek clearly has the authority to approve his subordinates’ requests for time off.
The record does not suggest that he merely routinely signs off on requests for his subordinates,
meaning there is no basis from which to conclude that his exercise of this authority is merely
routine or clerical in nature. However, while it appears he has the authority to recommend
overtime, because he has not done so during his tenure as Director, there is no basis from which
to conclude his overtime recommendations are effective.

Like Nicdao-Cuyugan, it appears that Zolnierek is responsible for substantively
reviewing written testimony prepared by his subordinates. However, this is not sufficient to

satisfy prongs two and three of the statutory test because the record does not establish that in
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doing so he exercises a discretionary authority to oversee the Division that affects the terms and
conditions of his subordinates’ employment.

Finally, the record does not establish Zolnierek’s authority to train his subordinates with
sufficient clarity to support a finding that he is a supervisor. Beyer’s testimony on the topic
indicated that “they” have embarked on a program to cross-train employees of the
Telecommunications Division and that “they” have taken advantage of outside training
opportunities. This testimony does not sufficiently establish Zolnierek’s role in this process.

Having found that Zolnierek exercises supervisory authority in disciplining his
subordinates and approving requests for time off, and that he must consistently use independent
judgment in doing so, I nonetheless find that he is not a supervisor because he does not do so a
preponderance of his time. The record does not establish the amount of time Zolnierek spends
on individual functions, supervisory or otherwise, beyond Beyer’s testimony that he spends
approximately 20-30% of his time on all of his alleged supervisory responsibilities. Therefore,
there is no basis in the record to determine that he meets the preponderance requirement from a
quantitative standpoint. Moreover, CMS has failed to explain how these functions meet the
preponderance requirement from a qualitative standpoint. CMS’s only argument on this point is
that the Directors have taken over allegedly supervisory duties as their subordinates have been
placed in bargaining units, thus requiring the Directors to exercise this authority over both direct
and indirect subordinates. As discussed above, with no additional indication of the significance
of the time Zolnierek spends disciplining subordinates and approving requests for time off, the
fact that Zolnierek may do so for both direct and indirect subordinates is insufficient to satisfy
the preponderance requirement.

I conclude that Zolnierek is not a supervisor because he does not spend a preponderance
of his time exercising supervisory authority.

c. Are the Directors confidential employees within the meaning of Section 3(c) of

the Act?

CMS asserts that the employees in the petitioned-for positions are confidential employees
because they have access to information regarding grievances as a result of their alleged
supervisory duties. By this, it appears that CMS is referring to the Directors’ authority to adjust
grievances at the first level. Further, CMS argues that the Directors’ role in strike planning

establishes that they are confidential employees.
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Section 3(c) provides that a confidential employee is one who, in the regular course of his
or her duties, (1) assists and acts in a confidential capacity to persons who formulate, determine,
and effectuate management policies with regard to labor relations, or (2) has authorized access to
information relating to the effectuation or review of the employer’s collective bargaining
policies.5 5 ILCS 315/3(c) (2010). Confidential employees are not public employees within the
Act’s definition. 5 ILCS 315/3(n) (2010).

The Directors’ limited role in strike planning does not establish that they are confidential
employees. First, the record establishes that Myers is responsible for formulating, determining,
and effectuating management policies with regard to the strike plan. No testimony or
documentary evidence indicated that the Directors assist Myers or act in a confidential capacity
to Myers in completing the strike plan. Furthermore, the record does not establish that the
Directors themselves have authorized access to the plan. Even if the record did establish that the
Directors have authorized access, the ability to access the employer’s strike plan does not

necessarily establish an employee’s confidential status under the Act. State of Illinois,

Department of Central Management Services, Department of Healthcare and Family Services, 28
PERI | 69 (IL LRB-SP 2011) (citing State of Illinois, Department of Central Management
Services, 25 PERI § 184 (IL LRB-SP 2009)).

Likewise, the Directors’ authority to address grievances at the first level does not

establish that they are confidential employees. While non-precedential decisions indicate that an
employee who regularly represents his employer in high-level grievance proceedings likely will
be involved in or privy to significant labor policy formulation, the Board has also held that
employees who act as the first step in the grievance procedure are not confidential employees
absent additional evidence that they have been involved in or in any other significant way privy

to significant labor policy formulation. Village of Bolingbrook, 19 PERI q 125, n.1 (IL LRB-SP

2003). In this case, the Directors’ authority to adjust grievances at the first level, without
additional evidence of their access to information relating to labor policy, does not establish that
they are confidential employees.

I conclude that the petitioned-for Directors are not confidential employees within the

meaning of Section 3(c) of the Act.

5 CMS does not claim that the Directors are confidential employees under the reasonable expectation test.
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d. Are the Directors “de jure managerial or confidential employees™?

CMS argues that the Director’s are “de jure managerial and confidential employees”
because the petitioned-for positions are B_l_1_tggl_—exempt6 and exempt from the Personnel Code
under Section 4c(12).” Absent an agreement to the contrary, individuals who hold positions
subject to these exemptions are employed on an at-will basis. CMS asserts that at-will positions
should be considered de jure managerial employees so that the Governor retains the flexibility to
hire and fire employees in these positions as dictated by the provisions of the Personnel Code,
rather than being constrained by the collective bargaining agreement covering the RC-63
bargaining unit.

The parties stipulated that all of the petitioned-for positions are exempt from the
Personnel Code. The job descriptions submitted by CMS establish that all of the petitioned-for

positions, with the exception of the Director of IT Services, are Rutan-exempt. However, I am

unable to find a basis in law for CMS’s assertions on these issues. The Board has long held that
if the legislature intended for “Shakman-exempt” or “Rutan-exempt” status, or “at-will” civil
service classifications, to serve as a basis to exclude employees from collective bargaining, it
would have expressly stated as much in the Act itself, especially given that exclusions to the Act
are interpreted narrowly. American Federation of State. County and Municipal Employees,
Council 31, 25 PERI { 184 (IL LRB-SP 2009); Service Employees International Union, Local
No. 73, 24 PERI { 36 (IL LRB-LP 2008). Accordingly, I conclude that the Directors are not de

Jure managerial employees.

2. 1Is it appropriate to include the Directors in the existing RC-63 bargaining unit?

Section 9(b) sets forth the criteria to be considered by the Board in determining whether
it is appropriate to include a position in a given bargaining unit:

[Iln each case, in order to assure public employees the fullest freedom in
exercising the rights guaranteed by this Act, [the Board shall decide] a unit
appropriate for the purpose of collective bargaining, based upon but not limited to
such factors as: historical pattern of recognition; community of interest including

6 A Rutan-exempt position is one for which the political affiliation can be considered in making a hiring decision.
The Supreme Court’s decision in Rutan v. Republican Party of Illinois has been interpreted to allow the hiring of
policymakers and “inner-circle” employees based on political affiliation. Rutan, 497 U.S. 62, 90 (1990) (Stevens, J.,
concurring) (political affiliation can be “relevant to [an] employee’s ability to function effectively as part of a given
administration.”).

7 Section 4¢(12) provides that technical and engineering positions with the ICC are exempt from the classification
and compensation (Jurisdiction A), merit and fitness (Jurisdiction B), and conditions of employment (Jurisdiction C)
provisions of the Personnel Code. 20 ILCS 415/4¢(12) (2010).
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employee skills and functions; degree of functional integration; interchangeability

and contact among employees; fragmentation of employee groups; common

supervision, wages, hours and other working conditions of the employees

involved; and the desires of the employf:es.8

CMS claims that it is not appropriate to include the petitioned-for Director positions in
the RC-63 bargaining unit because they are both Rutan-exempt and exempt from the Personnel
Code pursuant to Section 4c(12), making them at-will positions.g CMS argues that at-will
employees must be placed in a new bargaining unit in order to negotiate the terms and conditions
of their employment. However, there is no legal basis to conclude that it is inappropriate to place

an at-will employee in an existing bargaining unit that contains just-cause protection. American

Federation of State, County and Municipal Employees, Council 31 and State of Illinois,

Department of Central Management Services (Department of Revenue), 29 PERI 62 (IL LRB-
SP 2012) (citing Federal-Mogul Corp., 209 NLRB 343, 344-45 (1974). In fact, as the NLRB

notes in the similar context presented in Federal-Mogul Corp., *“ [s]ingle contracts often have

separate or special provisions for separate classifications, departments, or shifts, depending upon
the extent to which the bargaining has developed agreement upon whether all-inclusive
provisions are adequate— or inadequate— to deal with the problems of each such group.” 209
NLRB at 344- 345.

Turning to the factors enumerated in Section 9(b), the Directors spend at least some of
their work time performing the same tasks as their subordinates. They work in the same office as
some of their subordinates, have contact on a daily basis, and share common supervisors, the
ICC Bureau Chiefs and Executive Director Anderson. Thus, a sufficient number of the Section
9(b) factors are met and I conclude that it would be appropriate to include the Directors in the
existing RC-63 bargaining unit.

V. CONCLUSIONS OF LAW

1. Torsten Clausen, Jerry Oxley, and Peter Muntaner are managerial employees and

therefore are excluded from the definition of public employees found in Section 3(n) of

the Act.

¥ 5 ILCS 315/9(b) (2010).
® As noted above, Jerry Oxley’s position is not Rutan-exempt.
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2. Harry Stoller, Joy Nicdao-Cuyugan, and Jim Zolnierek are not managerial employees,
supervisors, confidential employees, or de jure managerial employees and are therefore
included in the definition of public employees found in Section 3(n) of the Act.

3. 1 find that it is appropriate to include Harry Stoller, Joy Nicdao-Cuyugan, and Jim

Zolnierek in the existing RC-63 bargaining unit.

V. RECOMMENDED ORDER

Unless this Recommended Decision and Order Directing Certification is rejected or
modified by the Board, the American Federation of State, County and Municipal Employees,
Council 31 shall be certified as the exclusive representative of all the employees in the unit set
forth below, found to be appropriate for the purposes of collective bargaining with respect to
rates of pay, wages, hours of employment, or other conditions of employment pursuant to

Sections 6(c) and 9(d) of the Act.

INCLUDED: Harry Stoller, Joy Nicdao-Cuyugan, and Jim Zolnierek to be added to RC-63.

EXCLUDED: Torsten Clausen, Jerry Oxley, Peter Muntaner, and all other confidential,

supervisory, and managerial employees as defined by the Illinois Public Labor Relations Act.

VII. EXCEPTIONS

Pursuant to Section 1200.135 of the Board’s Rules and Regulations, 80 Ill. Admin. Code
Parts 1200-1240, the parties may file exceptions no later than 14 days after service of this
recommendation. Parties may file responses to any exceptions. In such responses, parties that
have not previously filed exceptions may include cross-exceptions to any portion of the
recommendation. Within five days from the filing of cross-exceptions, parties may file cross-
responses to the cross-exceptions. Exceptions, responses, cross-exceptions, and cross-responses
must be filed, if at all, with the General Counsel of the Illinois Labor Relation Board, 160 North
LaSalle Street, Suite S-400, Chicago, Illinois, 60601-3103. Exceptions, responses, Cross-
exceptions, and cross-responses will not be accepted in the Board’s Springfield office.
Exceptions and/or cross-exceptions sent to the Board must contain a statement listing the other

parties to the case and verifying that the exceptions and/or cross-exceptions have been provided
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to them. If no exceptions have been filed within the 14-day period, the parties will be deemed to

have waived their exceptions.

Issued at Chicago, Illinois, this 27th day of February, 2013

STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD
STATE PANEL
dig > do o
U4 . ) 2]
Heather R. Sidwell ‘

Administrative Law Judge
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